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Welcome to the second 2012 issue of The Advocate.
Last month the firm raised over £2,000 for Children in Need – it’s a little success story that we’re all proud
of. But in these pages we wanted to focus on what we have been able to achieve for our clients – success
stories of a different kind. We hope you find them entertaining and informative!
Stephen Netherwood (Editor)

BG Commercial welcomes Nick
Tompkin to the team!
Joining us in October this year, Nick’s had 9 years in law and strengthens the team with his extensive
experience of non-contentious commercial work – including commercial property transactions, which
is often a great advantage to his clients as he can handle all elements of a transaction.
This move represents a return to his old stamping ground for Nick – he cut his legal teeth in
Worthing, though more recently has been a partner in a rural practice in mid-Sussex.
In addition to his commercial expertise, Nick has had a lot of instructions in Residential
Property transactions: a pa=rticular area in which he’s acquired substantial recent expertise is
enfranchisement of residential property.
Nick is a member of Steyning and Henfield Rotary. In his spare time he enjoys cycling and
walking (no mention of swimming, so probably no Triathlons we think). He’s also learning
Italian – buona fortuna con quello allora! then Nick – and is an enthusiast of the study of
public transport. (Walking, bikes, public transport – are we detecting a theme here?)
If we can keep him in the one spot despite his hobbies, Nick’s going to be a valuable addition
to the team, and we’re all delighted to have him on board!

Hell to pay
Stephen Netherwood
My client is a small business, providing parts
for vehicles and power tools to commerce and
industry across Sussex and the south coast. The problem was that
a large customer – a very large customer – had unpaid invoices of
over £80,000.
This was not a normal debt, however. The large customer’s area
manager was now being investigated by the police, and the
invoices went unpaid…and went unpaid…and went unpaid…
“We keep threatening and demanding and they just ignore us!” my
client told me, “but quite a chunk of that money is nothing to do
with that particular bloke.”
“How much?” I asked.
“About £20,000.”
“Well, we’ll issue a Statutory Demand.” I explained that if a debt
was undisputed and worth more than £750, a formal demand
for payment complying with the requirements of the Insolvency
Act must be paid within 21 days or the debtor is deemed to be

insolvent, and the creditor can apply for a winding-up Order.
“This customer of yours can’t afford to ignore a statutory demand.
It will have to do something – it will have loans or overdrafts or
other products in place and each of them will have a condition
that if there’s a whiff of insolvency the lender can pull the plug. For
them, a Statutory Demand would be a nuclear option.”
So the client gave me a list of the undisputable invoices, I
calculated the amount of interest payable under the Late Payment
of Commercial Debts (Interest) Act, and sent off a Statutory
Demand for £35,000.
Within a week, the customer’s
solicitors got in touch with me. “If he’ll
settle for the value of the invoices and
forget the interest, your client can have
a cheque within 7 days.”
My client was quite happy to forego
the interest – he hadn’t been expecting
it anyway. And so he got £20,000 with
a minimum of effort.
All we have to do now is get the other
£60,000 or so – that might not be
quite so easy!

For further advice contact 01903 229999, email info@bennett-griffin.co.uk or visit www.bennett-griffin.co.uk
Or if you prefer please talk to you usual Bennett Griffin contact.

Kings of the
Road

Stairway to
heaven

Darren Edwards

Nick Tompkin

In the real world, problems encountered by our clients seldom
fit neatly into one or other legal category. Whereas many law firms
will deal with such situations by providing a ‘good fit’ service,
Bennett Griffin goes the extra mile.

Four clients consulted me with a problem relating to their homes –
originally one had decided to talk to a lawyer, and then persuaded
the others to come on board. They lived in four leasehold flats on
the first and second floors above a commercial unit – all owned by
the same freeholder. By the time I was instructed, there had been
friction between them and the freeholder for some years – service
charges had been demanded without supporting paperwork, there
were issues of disrepair and so forth – trust and goodwill were in
very short supply.

One such knotty problem faced Ridlands Grove Management,
a limited company formed by the residents of a private road –
Ridlands Grove – in Oxsted, in Surrey. The residents had formed
the company some years before as a sensible way of managing
the use and maintenance of the road itself. The company sought
advice from us on how it could enforce the contributions to a
maintenance fund against individual residents.
In order to help the client, Bennett Griffin needed to provide
answers in the twin areas of company and of property law. Darren
Edwards worked on the property law questions, and a colleague
dealt with the matters of company law.
The client was shown how its Articles of Association could be
amended to include effective and coherent provisions for making
the decisions necessary for efficient management of the private
road. Darren explained how the company could ensure that it
would be able to enforce payments towards a maintenance fund –
against not only current but also future owners of those properties
– by registering a bespoke Deed of Covenant against the titles to
the properties along Ridlands Grove.

The straw that broke the camel’s back involved an alteration to
the ground floor premises. The freeholder had been required by
legislation to create lavatory facilities for the use of the ground floor
tenant, his staff and his customers. All well and good – except in
making the alteration, the freeholder had obstructed the residents’
fire escape. This was a right of way that had been granted to the
residential leaseholders over 20 years before – and obviously, noone wants to live in a flat with a blocked fire escape!
However, the freeholder was deaf to all objections, and hence the
leaseholders’ decision to seek legal advice.

Darren and his colleague worked on the task together, to ensure
that the advice given to the client was not only effective and
practical but also coherent and coordinated. The company was
very happy with the advice it was given and Bennett Griffin was
able to offer an integrated solution to a problem faced by a client.
Bennett Griffin, yet again, is the force in the law.
The Chairman of Ridlands Grove Management Co Ltd, Bill Haines,
kindly gave the company’s permission for its case to be used as
an example of the firm’s work. We regularly refer our clients to Bill
in his role as a Chartered Surveyor for Allied Surveyors and Valuers
Limited and he can be contacted on 01883 712 773.
If you have any questions relating to the issues in this article, please
contact Darren Edwards on 01903 706 971 or email him at de@
bennett-griffin.co.uk.

My first thought, which was to use tenants’ combined right to
acquire the freehold, ran up against an obstruction: the existence
of the commercial premises on the ground floor. So we proceeded
on the basis that the leaseholders would apply to adopt the
management function, as they were potentially entitled to do under
the Commonhold and Leasehold Reform Act 2002.
I reviewed the relevant parts of the Act and was able to advise my
clients that the provisions of the Act would apply, and they could
achieve their goal, because the commercial premises did not
constitute more than 25% of the total floor-space.
Accordingly I formed a Right to manage company. I consulted
the Act’s technical requirements and drafted and served the
appropriate Notices on the freeholder. We had been expecting
that the freeholder would be pretty unhappy – and indeed the first
response was an angry letter from him, and then another from his
solicitor. But, happy to tell, when the formal Response appeared,
our Notice was accepted in full.
This was a matter in which it was important to produce a practical
outcome in a situation where technical legal rules applied to a very
messy relationship. The clients were delighted with the result, and
set about resolving the shortcomings about which they had been
complaining for a long time…!
This is what our clients expect and receive from Bennett Griffin’s
commercial team: technical expertise allied to practical solutions.

For further advice contact 01903 229999, email info@bennett-griffin.co.uk or visit www.bennett-griffin.co.uk
Or if you prefer please talk to you usual Bennett Griffin contact.

Need for speed

would be grounds for getting it set aside. For example, the
Insolvency Act says that the debtor must be given 21 days to pay

Stephen Netherwood

– and yet you’ve only been given 7 days.”

Reception forwarded a call to me. “It’s a man who’s very worried
because he’s just received a letter telling him he might be made
bankrupt.”
I spoke to the caller. He wasn’t a businessman, and was clearly
very rattled by the threats of bankruptcy in the letter. As I asked
him a series of questions designed to discover the exact nature of
the letter, it became clear that he’d received a Statutory Demand.
As we spoke, he told me that the money wasn’t actually owed
in the first place, but on top of that it wasn’t him who owed the
money at all – if it was anybody, it was another member of his family.

He was a bit relieved – but not a lot.
“If I apply to get this set aside,” I told him, “it’ll be reasonably
expensive. Quite a lot of work for me to do and there’s a Court fee.
But because it’s defective in so many ways, I think we should first
write to the other side, point out how many mistakes they’ve made
– including issuing the Demand to the wrong person. We’ll tell them
they have to reply by – say, next Tuesday.” It was then Thursday.
The client was visibly distressed, so I continued. “I’ll tell you what
I’ll do. I’ll write the letter out now and give it to an assistant to get it
printed out. While we’re waiting I’ll get the formalities sorted. Then
it can go by fax this afternoon.”

There’s not a lot of time to respond to Statutory Demands, so I agreed
to see him the following afternoon. I asked him about the background
to the situation, and then I asked to see the letter he’d received.

So that’s what we did. The client left our offices reassured – not
happy, but not fearful anymore.

It was a Statutory Demand – of sorts. It had obviously been filled
out by someone who didn’t know what they were doing.

He was feeling even better the following morning. I was able to
telephone to tell him that we’d had a response by fax that the
Statutory Demand had been withdrawn.

I reassured my client. “Just for starters,” I told him, “this Demand
is defective in at least three fundamental ways, any one of which

Once, twice three times
as much
Elaine Smith
My client was a salesman with over 37 years’ experience, for most of
which he has been providing equipment to the medical profession.
Originally, my client had been head-hunted by the employer, but
problems started when it was taken over by another company.
The ethos of my client’s working life was utterly changed.
Targets were unilaterally increased, areas of work were changed
without consultation, enormous pressure was put on him and his
colleagues, and dismissals became commonplace.
Finally, he was disciplined for complaining about unattainable
targets. His grievance about that action fell on deaf ears, and my
client felt that resignation was his only option.
Once instructed by him, I advised the client about the concept
of ‘constructive dismissal’, and how it might work in his case.
Where an employer acts in such a way that the employee has little
or no alternative but to resign, it may be that the employee has
grounds for a complaint in the Employment Tribunal. After taking
appropriate instructions I issued such a claim, in which we also
alleged that there had been discrimination on the grounds of age.
Despite substantial efforts on my part to reach a negotiated
settlement, there was insufficient agreement on important
elements, and so the matter proceeded toward the Tribunal.
A matter of days before that hearing, I received an offer of £22,000
in full and final settlement. This was a notable success, since awards
for this sort of claim have an average value of about £7,000!
My client was delighted; he felt satisfied that justice has been
done and also that his employer, by making such a compensatory
payment, had accepted that there had been wrong doing on its part.

It’s not often a litigator can tell his client that the problem has been
sorted in less than 24 hours!

Bright lights,
big city
Peter Bennett
In this matter, my clients were the owners of a local company, and I
was instructed to advise and act in the company’s sale.
It was agreed that, following the successful sale – for £2.6 million
– £250,000 of the purchase price should be retained in a joint
account held jointly by Bennett Griffin and a Big City law firm; after
12 months it was to be paid over provided there had been no
claims under the warranties given by our clients.
The Big City law firm launched their attack one day before the
expiry date. It was immediately clear to me that the Notice was
invalid. I advised my clients about this, but I recommended that,
rather than respond immediately, it would be strategically better
that we should wait a few days before explaining its mistake to the
Big City law firm.
I received instructions to that effect, and in due course the Big City
law firm began to rant and bluster in response to my letter setting
out its blunder. Eventually it was obliged to admit that it had got
things badly wrong, then it climbed down, and advised its clients
to go to new solicitors and have another go.
As soon as those new solicitors were appointed, I threatened that
we would issue in the High Court forthwith if the money was not
paid over immediately. They refused, so on behalf of my clients I
issued a claim; we then applied for and were granted summary
judgement – and got a substantial order for costs.
After that, the purchasers had to change solicitors a second time,
and last week saw two heavyweight solicitors – complete with
teams of barristers – slogging it out between them as who was to
blame for letting down their client.
They say that “a little learning is a dangerous thing”. In this case,
a little of my learning proved very dangerous to the Big City Firm and a big help to my client.
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Java Jive
Rob Fawcett
I recently headed a team effort by commercial
in a share sale. We completed the sale
for our client, a multiple franchisee of a well-known coffee
company. The proceeds of sale were in excess of £1 million.
As is almost always the case, the transaction wasn’t
straightforward. In addition to an expected familiarity with
and good knowledge of corporate transactions, a close
understanding of company law, commercial property law and
employment regulations – and more – is crucial.
This was another matter in which Bennett Griffin represented
our client against much larger (and correspondingly expensive)
teams of Big City lawyers, acting both for the purchaser and
for the franchisor. It required skill and nerve to navigate the
bends and curves through the months required to complete
such a sale.
Not only skill and nerve is needed! Stamina and flexibility are
essential: late nights in the office and stressful episodes are
part and parcel of the transaction.
On a couple of occasions, the deal came within inches of
collapsing – but through negotiation and as a result of the skills
and dedication of my team (and me!) we ensured that the deal
was completed in time and on the best terms possible for the
client.
If you have any questions, please contact Rob Fawcett on
01903 706967 or email him at rjf@bennett-griffin.co.uk.

D-I-V-O-R-C-E
Hannah Bennett
Mr and Mrs Parent were married. They had two
children together.
Mr Parent worked really hard in the city and looked after Mrs Parent
very well – she didn’t really have to work (at all). Mr Parent was the
main bread winner and paid for whatever the children needed, all the
bills, the mortgage and holidays.
Sadly Mr and Mrs Parent started fighting and ended up getting a
divorce. Following the divorce Mrs Parent changed her name back
to Miss Single and from the divorce settlement got a mortgage-free
house and a big pay out from Mr Parent – who continued to pay
maintenance for the boys and trips etc.
Mr Parent then met a new lady friend, Mrs Client. They were very
happy together. Mrs Client had quite a lot of money of her own and
they purchased a big house together in Brighton. They were going
to get married but never did and Mr Parent never updated his Will
from his previous marriage, which had provided for a trust fund to be
set up for his two sons, in the event of his death.
Sadly, Mr Parent got very poorly and died. This is when the
problems started.

Mr Parent left everything in his will to his two sons, who received
£70,000 to be divided between them. They were 15 and 18 when
he died.
Mr Parent and Mrs Client held their property in Brighton as joint
tenants, so the property passed automatically to her when he died.
However Miss Single did not like Mrs Client, and orchestrated a
vicious attack against Mrs Client through her lawyers, bringing a
claim through her sons for reasonable financial provisions – despite
the fact that they had benefitted considerably under the Will anyway.
Mrs Client came to see me and showed me the claim form which
had been sent to the Court by her late partner’s two sons. Their
claim was against the late Mr Parent’s share in the property that he
had bought with Mrs Client – and they were claiming over £110,000
between them! Mrs Client was terrified she would lose her home.
After much negotiation however and a 12 hour mediation at Bennett
Griffin’s offices, a settlement was reached.
Mrs Client agreed to settle for £30,000 – far less than the £110,000
she feared she would have to pay. She didn’t have to give up her
home because she was able to borrow the money. With Bennett
Griffin’s help she was able to get on with her life without such
horrible worries – and she was really happy.

Disclaimer: The information contained in this bulletin is for general guidance only is not intended to be complete coverage of the subjects referred to. Bennett Griffin LLP cannot be held
responsible for any action or inaction taken in reliance upon the contents. Professional advice should always be taken on the application of the law in any particular case.

