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No sleep till Tuesday!
Nick Tompkin
Proving that BG Commercial act for all clients large and small, Nick Tompkin recently received unusual instructions from
an international financial services provider. The Human Resources Manager called Nick one Thursday morning and
anxiously explained the problem: the Procurement Manager had recently left, and although his successor had already been
appointed, for unavoidable reasons that person would not be able to start for two months.
It had been decided that the business would function without a Manager in the interim, but it had become apparent to the H R Manager that
the sales teams could not function for that length of time without adequate Procurement support on contracts. Nick was instructed to advise
on and approve various contracts so that the client could cope with the hiatus.
Successive contracts were forwarded to Nick and he speedily turned them around. However, on Friday afternoon a week later Nick – who
was in fact on leave that day – received a message requesting an urgent call back. In short, a corporate restructuring had been agreed and it
was hoped to sign off on this by 5pm on the following Tuesday. The only problem was that some 40 contracts would have to be reviewed to
determine whether they could safely be assigned to the new venture.
Nick explains: “I was granted access to the project’s datasite on which the contract documentation was available, and I started on them at
10 o’clock on Monday morning. As if time wasn’t already pretty tight, there were further problems when the client’s IT department mistakenly
closed the datasite early, shutting off my access to the documents! However, we got that sorted out too and I reviewed 23 contracts of various
degrees of complexity. As I recall there were some 1,750 pages in total, and it took me about 19 hours – you will appreciate I had to burn the
midnight oil Monday night so that the deadline would be met. There was a tele-conference at 3.30pm on Tuesday afternoon, and finally I was
able to close the file on the contract reviews and sit back and relax. For about 5 minutes, that is, before I had to start on catching up on the
rest of my work!”

You all know what
Sir Alan Sugar
would say
Peter Bennett

“Do you joke at work?”
“No, never.”
“Well, what about this email you sent to all your staff?”
The director read the email aloud. “We will take action to deal with
‘weakest links’. You all know what Sir Alan Sugar would say – and
we’ll go down this route if you are lazy.”
“And that was a joke, was it not?”
Director: “No, not at all.”

Our Employment team were instructed by an energetic and
enthusiastic supervisor of a recruitment company who had been
dismissed for gross misconduct.

“Very well; what is it that Sir Alan would say?”

The facts were that our client was being appraised by her line
manager who said that the company was not going to “micromanage” her. Our client jokingly replied “Good, or I’d smash your
face in!” Her line manager laughed and neither of them thought any
more of it. However, when it was reported to the Director of the
company, disciplinary action against our client was commenced for
making threats of violence. She was dismissed.

(Loud laughter in courtroom.)

We filed her claim with the Employment Tribunal arguing that while
the alleged remark was not denied, nevertheless it was obviously a
light-hearted response – and furthermore, was received by her line
manager as such. The company energetically defended the claim.
When the Director gave his evidence, the question of whether he
ever made jokes in the workplace was in issue, and was put to him
- resulting in the following exchange.

The moral of the story is to take advice early if you are thinking of
dismissing an employee. Best of all – come along to the Bennett
Griffin Employment Club for local employers, and make sure you
don’t become the punch line in your own Tribunal appearance!

Director: ”Um… ‘Come on guys, let’s improve performance’!”
The director had managed to thoroughly undermine his credibility.
Result? Tribunal awarded £34,000 to our client. Even though the
employer applied for a Review and appealed to the Employment
Appeal Tribunal, the final settlement was very satisfactory to our
client.

Contact Elaine Smith

For further advice contact 01903 229999, email info@bennett-griffin.co.uk or visit www.bennett-griffin.co.uk
Or if you prefer please talk to your usual Bennett Griffin contact.

LiP - good or bad
Stephen Netherwood
Many people have pointed out – not least Lord Neuberger,
President of the Supreme Court of England & Wales – that recent
changes to the rules on how legal cases can be funded mean that
there will be many more people – they are called Litigants in Person,
or LiPs – representing themselves in civil disputes.
We Lawyers and Caseworkers think this is a bad thing!
But not because it means we might lose out to people making or
defending claims for themselves. It’s because when people don’t
know what they’re doing, it causes problems for everyone else
involved – the Court staff, the Judges, and the other parties.
In this particular case, my client is defending a Claim brought by
an individual. The Court gave directions for exchange of witness
statements, and then the Claimant was to serve his expert report on
us so that we could respond.
Both deadlines came and went. Our LiP kept telling us that he was
‘sorting things out’ and would get back on track ‘any day now’. I
had to advise my client that it had to balance the possibility that the
LiP might be stringing us along against the significant cost of going
to Court to get an Order to force the Claimant to pull his socks up.
Because of that, we didn’t make an application for another 10
weeks or so. The Judge at the hearing handed us a fair portion of
her very scathing criticism because she deemed it imperative to
postpone the trial because of the missed deadlines.

The coving was
most intriguing
Stephen Netherwood
It was a close thing; at the last minute my telephone hearing
was changed to an actual hearing at Worthing County Court. I
was still breathing hard when we sat down in front of the District
Judge.
This was a claim for misrepresentation, but – uniquely, in
my experience – the Claimant had alleged that a variety of
statements unrelated to the product he’d actually purchased
were, nevertheless, actionable misrepresentations – statements
that persuaded him to buy from my client but which, he now
alleged, turned out to be untrue.
I had spoken to his solicitor. “Look,” I said, “isn’t it right that your
client cannot allege these statements are misrepresentations –
they refer to other products and services my client sells, but not
the one your client purchased?”
“I disagree,” came the reply, “they are all part of the context in
which the transaction took place.” So I had asked the Court to
decide the question.
“Well, Mr Netherwood,” began the Judge, “this is your
application I think?”

Most of her criticism though, was aimed at the LiP. I asked for and
was given new directions giving him only two weeks to file and
serve his evidence, and if he missed that deadline – he would be
automatically debarred from using that evidence at the trial.
Because of the short deadline, his witness statements were
shambolic. Not only do they fail to conform with technical
requirements but they fail to do what Witness Statements are
supposed to do, which is present the evidence with clarity and
brevity.
This gives my client good reason to be confident that it will be better
prepared for trial than it is and more likely that the Judge will find its
case credible and cohesive – whereas the Claimant is going to have
to explain all the odd choices he has made as to what to put in and
what to leave out of his Witness Statements!
While acting for yourself might be something that is well and
good in theory, in practice anyone in business should refuse to
get embroiled as an LiP but should get a competent, experienced
litigator on board. What you might spend on legal costs is easily
offset by your improved chances of success and the freedom
to put to better use all that time that would otherwise have been
squandered while you blundered about trying to prevent your case
blowing up in your face….

So in a couple of minutes I set out my problems with the Claim,
and explained why I thought the Court should not permit the
case to go forward until the problems had been corrected. The
District Judge turned to the barrister representing the Claimant.
“I’m inclined to agree. What does the Claimant say in response?”
And so began twenty minutes of torture for the poor barrister
as the Judge gave no quarter and asked many of the same
questions I had been posing for months.
“What are all these distractions doing in here – they cannot be
misrepresentations surely?” said the Judge.
“Well, sir, I think these are all part of the background to the Claim,
included to give a flavour of…”
“But the Court cannot proceed on ‘flavours’ and ‘background’,
we must have proper pleadings!”
I stared hard at the coving behind the Judge’s head and tried not
to look smug.
The outcome was that the Judge struck out some 80% of
the Particulars of Claim. This was a good result for my client,
because he doesn’t have to waste substantial sums arguing
about allegations which never belonged in the case from the
start. And the focus is now on the Claimant’s sole remaining
allegation – which looks a lot more isolated and vulnerable now
it isn’t hedged about with spurious allegations introduced as
‘flavours’ and ‘background’ to the one substantive issue!
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When Time Isn’t
On Your Side!
Nick Tompkin
Let’s start with a couple of questions. Do
you own a flat? Are you thinking of moving?
Does 80 years sound like an eternity? If the
answer to all three of these questions is ‘yes’,
then this article is for you!
As a specialist Leasehold Enfranchisement
Solicitor, I’m frequently asked to deal with
residential lease extensions. In many cases
I work alongside our conveyancing team,
or even in conjunction with conveyancers
in other firms who are unable or unwilling to
deal with this specialist area of law.
Residential long leases are typically granted
for 99 or 125 years, but can be up to 999
years. (The boxes in the Royal Albert Hall
were originally sold under 999 year leases!)
However many flats date from the 1960s and
70s. The problem is not that leases expire

– in all my years working in law, the shortest
residential lease I have seen had 43 years left
to run on it. The difficulty is that mortgage
lenders will typically only lend where there
are a minimum number of years remaining on
the lease. In recent years this minimum has
increased, to the extent that any lease with
80 years or less causes a problem for the
purchaser – and therefore, for the seller.
I am increasingly being asked to ‘just
quickly’ extend a lease after an offer has
been accepted. It seems that many sellers
only appreciate very late on in the sale
process that they cannot complete without
obtaining an extension of the lease, so that
the purchaser’s lender will advance the
monies. Although most leaseholders will
have statutory rights to extend their lease,
it is most emphatically neither a quick nor
an inexpensive exercise, and this causes
additional stress, not least because everyone
else in the chain has to wait – and in the
most catastrophic cases, someone may pull
out altogether.
When the leaseholder needs an extension
urgently, the freeholder holds all the cards. A

Safety in Numbers
Stephen Netherwood
I was instructed on behalf of a Residents Association of
a private estate by the seaside in Bognor. There were
27 houses with 53 adult residents. They wished to claim
damages against the builder-developer of the estate to pay
for repairs and maintenance to the footways and roads all
over the estate which had begun to settle, sink and crack in
places. The developer was robustly denying any liability to
put right the defects.
The claim was not without some weaknesses and therefore
not bound to succeed so there was a real risk that the
residents would not recover their legal costs. Worse still,
they might be ordered to pay the developer’s huge legal
costs at the end of a contested Court case.
I set about on a tactic to create significant inconvenience
and cost to the developer while, at the same time, reducing
the risk of an adverse Costs Order against the residents. I
did this by pooling all 52 residents in groups of four and
commencing thirteen separate Court actions. Each Court
action was destined to be allocated to the Small Claims
Track at Chichester County Court since in each Court case
the sum claimed did not exceed £5,000.00.
Faced with so many Court actions against them, suddenly,
the developers wilted (if not panicked) and agreed to spend
the money repairing the footways and roads for a huge
sum, exceeding £60,000.00. They also paid the Court
Fees in the thirteen different cases. The residents were
very happy when the roads and footways were fixed shortly
afterwards.

Notice served under Section 42 of Leasehold
Reform and Urban Development Act (1993)
gives the landlord up to two months in which
to respond, and even then, the transaction is
subject to negotiation – which may well take
another three or four months. It’s unlikely
that a prospective purchaser will find the
possibility of a six-month wait very attractive.
If the leaseholder is desperate to sort things
out quickly in order to complete a sale, he
may end up having to pay a larger premium
(the landlord’s ‘price’, as it were, for granting
an extension) than would otherwise have
been necessary.
Admittedly, many sellers will need to fund
that premium (which will typically be between
£10,000 and £20,000) from the proceeds
of sale. Nevertheless, if you are thinking of
selling a flat or other leasehold property with
anything less than 90 years to run, then you
should contact me as soon as possible for
preliminary advice.
Moving is already one of the most stressful
things in life, so anything which can reduce
the stress levels can only help!

Tenancy
agreements
Darren Edwards
My client company was JustChefs Limited, and it had run up against a big
problem. Its tenancy had expired shortly before the Christmas break, and
it had not managed to identify a suitable new location; consequently it was
obliged to quit the premises and move its equipment into storage. Suitable
premises having been subsequently located, the client needed me to work
quickly to enable it to go into occupation and return to business as normal
as soon as possible.
However, I was not happy with one or two aspects of the draft Lease and
I was obliged to advise the client that he should not sign the Lease as it
stood. This could have caused a big problem – fortunately, I was able to
negotiate terms for an interim, less formal, tenancy to enable the client to
go into occupation of the premises and continue trading while we dealt
with the issues in the formal Lease.
As is usual for a Lease of part of a building, the Tenant was to be
responsible for repair and maintenance of the interior, and the Landlord
for structure, exterior and common parts; while the Tenant was obliged
to contribute to the Landlord’s maintenance costs by way of a service
charge. However, it had become clear to me early on that in this particular
situation, my client would not receive any clear benefit from the services to
be provided by the Landlord – because the premises comprised a lower
ground floor office with its own separate access.
Ultimately, I was able to convince the Landlord to agree to a Lease
in which my client would have no liability to contribute towards his
maintenance costs for the common parts, and its overall liability to
contribute towards such other costs as were incorporated into the service
charge would be subject to an annual financial cap.
I was very happy with the result and the client was delighted as it was
clear that the final version of the Lease was both fair and reasonable for
both sides.
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Age
Discrimination
Elaine Smith
This was an employment matter concerning a professional person
who lives locally.
My client was a salesman with over 37 years’ experience, for most
of which time he was selling equipment to the medical profession.
Originally he had been head-hunted for the position, and the
problems only started when the employer was taken over by
another company. The ethos of my client’s working life changed
utterly. Targets were increased without consultation, areas of
work were changed, and the pressure was immense. Dismissals
became commonplace.
In the end the client was disciplined for complaining about
unrealistic targets; his grievance about that action fell on deaf ears,
and he felt that he had no option other than to resign.
I commenced a claim at the Employment Tribunal alleging
Constructive Dismissal (no alternative other than to resign) and
Age Discrimination.
There were settlement negotiations with the employer, but they
eventually proved unproductive, and the dispute proceeded to
Tribunal. I had drafted very strong claim documents and continued
to correspond with the employer’s solicitor, pointing out the
considerable weakness in their client’s Defence.
A matter of days before the hearing the Defendant employer did
an abrupt about-turn, and I received an offer of £22,000 – which
was accepted.
The client felt satisfied that justice was done; and by making a
compensatory payment the company has accepted that there was
wrong doing on their part.
For employment advice please contact Elaine Smith on
01903 706966 or es@bennett-griffin.co.uk

‘utmost good faith’
Stephen Netherwood
A mother and her family received a welcome boost from the
Financial Ombudsman in April when it was ruled that the
husband and father – who had sadly died – had not failed to
disclose material information to his life insurers. The insurance
policy paid out and the family’s future changed from rocky to rosy
- just as Dad had planned when he purchased the insurance.
But the fact that the dispute ended up in Court illustrates an
important point about insurance contracts of which most people
are unaware: the duty of ‘utmost good faith’. If you leave out a
relevant detail, the insurer will be entitled to void the insurance
contract, refund your premiums and leave you unprotected and
unable to claim.
UNTIL NOW!
Earlier this year the Consumer Insurance (Disclosure and
Representations) Act 2012 came into force. The most significant
change is to separate commercial insurance from consumer
insurance, and apply a new rule. Like other consumer
legislation, the provisions apply when one party is a commercial
insurer and the other party is a consumer. And the new rule
is that the principle of ‘utmost good faith’ doesn’t apply to
consumer insurance. The consumer is only under a duty to take
“reasonable care” not to make misrepresentations.
This is a good change, because the duty of utmost good faith –
which almost nobody knew about – made it possible for insurers
to reject what was otherwise a perfectly valid claim because of a
trivial technical breach by the consumer.
Existing insurance contracts will not be affected, because laws
are not retrospective, but any consumers taking out insurance
after April 2013 will benefit from this new rule.
It’s quite surprising that this has received so little attention in
the media – the tabloids have always jumped at the chance to
criticise insurers for avoiding liability by pleading a breach of
utmost good faith, and yet hardly any of them have mentioned
this new rule which will, on the whole, stop that happening.
If you have any issues with insurance companies disclaiming
liability under a policy, speak to Stephen Netherwood at Bennett
Griffin.
(Also, remember: if it’s somebody else’s insurance policy
involved, you have a claim against that person whether his or her
insurer will pay out or not.)

Professional Negligence – What is it?
When you contact a professional advisor, you expect them to approach your case with care and skill. Of course, no professional can be
expected to offer perfect advice 100% of the time, but if you feel you have been offered exceptionally bad professional advice you can
make your case on one of two grounds,
1.

If you can prove that another experienced professional in the same field would have offered different advice, or:

2.

If you can prove that the advisor in question failed to adhere to the common standards of practice in their field.

If you think this describes your situation, I’d love to hear from you.
Toby Barrett is a member of The Professional Negligence Lawyers Association and can be contacted on 01903 229999
or email: tb@bennett-griffin.co.uk

Disclaimer: The information contained in this bulletin is for general guidance only and is not intended to be complete coverage of the subjects referred to. Bennett Griffin LLP cannot be
held responsible for any action or inaction taken in reliance upon the contents. Professional advice should always be taken on the application of the law in any particular case.

